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March 20, 2006

Sandra LeBarron

Regional Director Region 6

New York State Department of Environmental Conservation

317 Washington Street

Watertown, New York

13601-3787

Dear Ms. LeBarron,

This letter is in response to the recently executed Consent Order between your Department of Environmental Conservation (DEC), the Oneida Herkimer Solid Waste Authority (OHSWA) and Riefenburg Construction. As you know siltation of Moose Creek has for the greater part of 2005 been a pretty hot topic here in the Ava,  Boonville and Lewis  communities.  The Ava Town Board has listened to and continues to listen to numerous complaints voiced by citizens “alleging” that the OHSWA project is making a mess.

We appreciate the fact that DEC has taken action although we are concerned that your Order does not require any acknowledgement of responsibility or violation.  This is surprising in light of undisputable videotape evidence that the permit was violated.  
“9. Without admitting or denying the above allegations, and in the interest of demonstrating continued commitment to environmental quality, the Authority and Rifenburg hereby waive their rights to a hearing as provided by law, and agree to be bound by the terms of this Order”.
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We are also concerned that the remedy bears no relevance to the magnitude and severity of the violation.  A meager fine of $1,900 and the holding of a spring clean-up fails to account for or remedy the documented violations of OHSWA’s permit.   

“a.   Project Description. No later than June 1, 2006, the Authority will complete a spring cleanup program to accept solid waste, including garbage, rubbish, trash and construction and demolition debris, at no charge from the residents of the Town

of Ava.”

You may or may not be aware that the Town of Ava has for a number of years sponsored a “clean up day” at which time residents are allowed to bring anything except trash or garbage. During each of the years 2004 and 2005 we have held two such events  with a considerable amount of materials being collected at each. We have budgeted for and intend to do the same this year. 

DEC would have done well to have conferred with or consulted with the Town before proceeding into entering into an agreement containing a remedy that duplicates what the Town already provides.  As you also know the Town continues to refuse to enter into talks with the OHSWA with regard to so called  “host community benefits”. This does not mean that the Town is not interested in communicating with DEC.

Part II of the Order permits continued pollution of the Moose Creek in violation of the original DEC permit.  One would think a Consent Order would prohibit, not permit, future discharges and violations.  

“During the effective period of this Order, so long as the Authority and Rifenburg adhere to the terms, conditions, and stipulations of this Order, discharges from the Authority’s storm water management system that cause a substantial visible contrast from the natural stream condition will not constitute a violation of this Order, nor result in institution of additional actions or proceedings by the Department. If any provision in this Order is breached, the Department may institute appropriate proceedings as allowed by law.”

Instead of acknowledging the original landfill design was inadequate and deficient, the Consent Order permits a revised stormwater management plan which now allows the legal discharge of silt and sediment into Moose Creek, which was previously prohibited.  Thus, it seems the public and the environment will be worse off after implementation of this enforcement action.  We do not know why the DEC has failed to take adequate measures to enforce the permit and protect the environment.  The case was clear as the public had submitted documented evidence and videotape of obvious violations of the permit.  Given the laxity with which enforcement exists at present we question whether the DEC will be there for local citizens when more serious violations occur after the landfill begins to accept solid waste
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It will give the public greater confidence and reassurance in your Department if the Consent Order is rescinded and appropriate enforcement action taken.  At the very least, the DEC should rescind that portion of the consent decree that allows continued pollution of Moose Creek during the remainder of landfill construction, a provision that is contrary to the basic mission of the DEC
If we may be of assistance in future in this matter or any other please don’t hesitate to contact us. We look forward to hearing from you.

For the Ava Town Board,

Sincerely,

--------------------------------

David Mathis, Supervisor
